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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.52(U) 15.  

Complainant             :  State 

          Vs 

Accuseds     :  Md. Jamor Ali 

  

  Charge : U/S 447/302 IPC 

Dates of hearing  : 5.6.15, 9.6.15, 22.6.15, 3.7.15, 4.7.15, 11.8.15. 

Date of Judgment   : 25.8.2015. 

For the State : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. M.C.Narzary  , Advocate. 

 

J U D G M E N T 

1.  In this case accused Md. Jamor Ali is put for trial for allegation of 

charge U/S 447/302  of IPC.  

2. The prosecution case, according to FIR, in brief, is that on or about 8 

PM of 10.2.15 AM accused come to the house of informant, initially tried to 

break the house by means of iron rod, then accused took her husband to his 

home. Accused alongwith others killed her husband, by assaulting with axe and 

iron rod, fell her husband down in front of the doors of Najir Ali. After killing 

informant’s husband Samir Ali took accused Jamir Ali, Najir Ali, Fulu Ali to some 

other place to have save them. Hence this prosecution case.  

3. The FIR was lodged by Musstt. Sahatan Nessa on 11.2.15 before the 

Rowta Police Station. On receipt of the ejahar the O/C, Rowta P.S. registered 

the case vide Rowta P.S.  case No.7/15 U/S 447/427/302/34 IPC and after 

completion of usual investigation the O/C, Rowta P.S. sent up the case for trial 

against the accused person by filing charge-sheet U/S 447/302 IPC.  
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4. After commitment of record accused appeared accused before this 

court. After hearing both parties framed charges U/S 447/302 IPC. Particulars 

of the charges are read over and explained to the accused person, to which he 

pleaded not guilty and claims to be tried.   

   

5.  To substantiate the case, prosecution examined as many as sixteen 

numbers of witnesses. After completion of prosecution evidence accused 

person was examined U/S 313 Cr.P.C.  All the allegations made against the 

accused and evidence appears against the accused are put before him for his 

explanation, where he denied  the evidence and allegations. Though initially he 

stated that he will adduce evidence but ultimately he had denied to give 

defence evidence.   

6.   I have also heard argument put forward by the ld. Counsel for both 

parties.  

   POINT FOR DETERMINATION   

7. The point for decision in this case are- 

(i)  Whether on or about the 10.2.15 at about 8.30 P.M. at Rowta Bagan   

under Rowta P.S.,  accused committed house trespass by entering into the 

premises of Nur Islam? 

(ii) Whether the accused on the same day, time and place, caused death to 

Nur Islam by intentionally causing his death?  

 

 DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW.1, Musstt. Shahatun Nessa, the complaint of this case stated that 

the incident took place on or about 4 months ago. She is eye witness to the 

occurrence. The incident took place on or about 8.30 PM. At the relevant time 

while she went out to discharge urine accused came to their home and called 

her husband and took her husband to his home. She and her son, Sahanur 

followed them. Accused initially took her husband inside to their home and she 

saw accused in assaulting her husband. Her son has also witnessed accused in 
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assaulting her husband. Thereafter, her husband was fell down in the front of 

the house of the accused. Then she filed the ejahar. 

 In the cross-examination she admitted that at the relevant time there 

was a dark night. Accused alongwith Ahed Ali came to their home. Accused 

called her husband and immediately she also followed them. She saw her 

husband lying in front of the house of the accused. She saw accused in 

assaulting her husband by means of one “Sable”. She has not seen other then 

accused Jamor and Ahed Ali in the place of occurrence. Though she has been 

exposed to long cross-examination but evidence as to she saw accused called 

her husband to his home, where she followed them, she saw accused 

assaulting her husband  with an iron rod has remained unshaken. 

10. PW.2, Sahinoor Ali, another eye witness stated the incident took place 

on or about four months ago. At the relevant time  at about 8 PM accused 

called his father, after about 2/3 minutes, he followed them. He saw accused 

Jamor Ali assaulted his father by means of an iron rod. That incident was also 

witnessed by his mother. After killing  his father accused fell his father down 

and fled away.  

 Though he has been exposed to long cross-examination but except 

giving many suggestions evidence as to he saw accused in assaulting his father 

by means of iron rod has remained unchallenged. 

11. PW.3, Anowar Hussain stated that at the time of incident on hearing 

commotion in the house of the accused he rushed to the place of occurrence. 

He saw his uncle Noor was lying by facing his mouth upwards. He also saw 

blood oozing from the mouth of his uncle. He heard from nearby public  that 

accused killed his uncle by means of an iron rod due to some quarrel. 

12. PW.4, Mainul Hoque, who is not an eye witness, stated that at the 

relevant time on hearing commotion near the house of the accused he rushed 

to the place of occurrence  and had witnessed the dead body of the deceased 

was lying in the courtyard. He heard that accused Jamor Ali has assaulted Noor 

Islam by means of iron rod. That has been reported by Jalan Hoque, Anowar 

Hussain etc. He also saw accused standing in the courtyard with an rod in his 

hand.  

 Though he has been exposed to long cross-examination, but evidence  

as to on being hearing commotion he rushed to the place of occurrence and 



 4 

had seen the dead body of the deceased lying in the courtyard, he was 

reported by nearby public that accused assaulted Noor Islam by means of an 

iron rod and he also noticed accused standing in the courtyard with an rod in 

his hand, has remained unchallanged.  

13. PW.5, Musstt. Mazira Khatoon, who also not an eye witness, stated that 

at the relevant time they were in their home. She heard a commotion in the 

courtyard of their home. She got up and had seen deceased lying in the 

courtyard. The local people reported that accused killed the deceased. She also 

saw accused standing with an iron rod near the place of occurrence. She saw 

the injured lying in unrest and writhing in courtyard.  

 Though she has been exposed to long cross-examination, but evidence  

as to on being hearing commotion she went to the place of occurrence and 

had seen the injured was lying unrest and writhing in the courtyard and the 

people told her that accused killed deceased, she saw accused standing in the 

courtyard with an iron rod, has remained unchallenged. 

14. PW.6, Intaj Ali stated that the incident took place on or about 3/3 ½ 

years ago. At the time of incident after ploughing near the Rowta P.S. he took 

rest for a while. He saw accused came with an iron rod (Sable) before the 

police station. He heard while accused told the police officer that he came by 

killing Islam. The police has also seized the said iron rod (sable) from the hand 

of the accused.  

 Though he has been exposed to long cross-examination, but evidence  

as to he saw accused surrendered in the police station with an iron rod (sable) 

confessed before the police that he killed the deceased has remained 

unshaken. 

15. PW.7, Samir Ali stated that the incident took place on or about 10.2.15 

at about 9 PM. On being hearing commotion he rushed to the place of 

occurrence and had seen Sakhi, one of their neighour was lying dead. The local 

public stated that accused Jamor Ali has killed the deceased. So, local public 

came to setting fire in the house of the accused. Immediately he rushed to 

their home and called his wife. The local public broken their home on suspect 

that he save accused Jamor Ali.  

16. PW.8, Hussain Ali, who is not an eye witness to the occurrence, stated 

that accused and Ohed Ali came to their home on or about 10 PM. Initially they 



 5 

called him and his father. Accused threatened them that he will kill all the 

children of their home. He immediately went to the house of accused and 

complained about the said incident. Thereafter, a village meeting was 

convened in the house of accused Jamor Ali. In the meeting his uncle Noor 

Islam vehemently aggrieved in such behaviour of accused and Ahed Ali. Then 

accused threatened deceased in dire consequence.  

17. PW.9 Arshad Ali stated that the incident took place on or about 2 ½ 

months ago i.e. on 10.2.15. He has not seen the incident. At the relevant time 

he went towards Rowta P.S. on or about 6/6.30 PM. He was called by O/C of 

Rowta P.S. Accordingly he went there. He saw accused in the police station. 

The O/C of police station reported him that accused surrendered before the 

police station and confessed that  he came after killing Noor Islam with iron 

rod. On being asked, accused confessed him also that he killed Noor Islam. 

Police seized the said iron rod which was used by accused in assaulting the 

deceased. He put his signature in seizure list. Ext.1 is the seizure list. Ext.1(1) 

is his signature. The material Ext.1 is the iron rod which was seized by seizure 

list Ext.1. His statement was recorded through Magistrate. Ext.2 is his 

statement made before the Magistrate. Ext.2(1) is his signature. 

 Though he has been exposed to long cross-examination, but evidence  

as to he saw accused in the police station, he was reported by O/C that 

accused confessed before him that he after killing Noor Islam surrendered 

before the police station and on being asked accused also confessed before 

him that he killed Noor Islam @ Sakhi, has remained unchallenged.  

18. PW.10, Dr. P.K. Brahma stated that on 11.2.15, while he was working 

as Sr. M & H.O., Udalguri Civil Hospital, he has performed post-mortem upon 

the dead body of Noor Islam, 62 years male. The dead body was brought and 

identified by UBC/45 Jayanta Deka in reference to Rowta P.S. case No.7/15 

U/S 302 IPC. On examination, he found the following:- 

EXTRANAL APPEARANCE:-   

An average male dead body of average build in full rigor mortis.  

CRANIUM AND SPINAL CANAL:-   

 

Lacerated right frontal and parietal scalp approximate 10 x 5 x exposed 

brain cavity and comminuted fracture of corresponding bones.  
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Membrane- disrupted.  

Brain and spinal cord – right parietal of frontal lobe lacerated.  

 

     The doctor opined that cause of death is due to head injury caused by 

a hard and heavy object in high velocity. Time of death within 24 hours. Ext.2 

is his post-mortem report and Ext.2(1) is his signature.    

19. PW.11, Nazir Ali stated that accused is his cousin. The incident took 

place on or about 4 months ago. He is not an eye witness to the occurrence. 

On being hearing hulla he alongwith Sarbat Ali at about 10 PM rushed to the 

place of occurrence. He saw Sakhi Ali was lying dead in front of their door. He 

was reported by his brother-in-law Mohammed Ali and Petke ( he cannot recall 

the actual name), the nephew of accused etc told him that accused killed the 

deceased. As a result the public gathered there were excited and broke their 

house.  

 

20. PW.12, Musstt. Abeda Khatoon, who is the wife of accused turned 

hostile. The unhostile portion of her evidence is that the incident took place on 

or about 4 months ago. During that time she was in the house of her husband.  

  

21. PW.13, Fulu Ahmed stated that on the day of incident at about 8 PM he 

went to the house of Izzat Ali to collect some money. While they watching T.V. 

alongwith his younger brother and father they heard a commotion outside of 

their home. Then after turning off the T.V. he went to the place of occurrence 

and had seen many people gathered there. Some people advised him to fled 

away form the place of occurrence stating that his uncle has killed a man. So 

he rushed to their home immediately and kept himself hiding inside the home 

by closing the door. He heard that accused killed Noor Islam assaulting by 

means of an iron rod.  

22. PW.14, Dilip Mili, S.I. of Police stated that on 10.2.15 while he was 

posted as an O/C of Rowta P.S. at about 9 PM he was informed by Addl. S.P., 

Udalguri about the incident. Immediately he gives Rowta P.S. GDE No.185 

dated 10.2.15 at 9 PM and then he rushed to the place of occurrence. As there 

was a dark night  so, in the next morning they started investigation. He 

submitted the certified copy of GDE being Rowta P.S. GDE No.185 dated 
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10.2.15 at 9 PM which is exhibited as Ext.7. Ext.7(1) is his signature. In the 

next day, informant Sahatun Nessa has filed the ejahar. Ext.8 is the said 

ejahar. Ext. 8(1) is his signature alongwith registration note.  

23. PW.15, Haresh Ch. Borah, the I.O. stated that that on 11.2.15 he was 

posted as an S.I. of Police at Rowta P.S. On being received an ejahar filed by 

complainant Sahatun Nessa, the O/C of Rowta P.S.  directed him to investigate 

the case. Accordingly he visited the place of occurrence, prepared sketch map 

Ext.4, conducted inquest upon the dead body. The original inquest report is 

submitted to the Civil Hospital at the time of post-mortem examination of the 

dead body. During investigation he seized one iron rod used in assaulting the 

deceased by the accused as shown by accused. Ext.1 is the said seizure list. 

Ext.1(2) is his signature. he arranged to record the statement of Archad Ali and 

Intaz Ali U/S 164 Cr.P.C.  

 The witness Musstt. Abeda Khatoon made statement before him that 

“on or about 8.30 PM of the day of incident while she was in bed her husband 

dragged her towards outside. She saw the dead body of Noor Islam @ Khaki in 

front of the door of Nazir Ali. The dead body was smeared with blood. On  

being seen the blood she got dizziness. The accused was standing with an iron 

rod in his hand. She was afraid and asked her husband to throw away the rod. 

Then her husband stated he will finish if some one is appeared before him. Out 

of fear she keeps mum. While they reached near the “Satbasaria Dong” her 

husband asked her to go to her parental home and she was also asked not to 

expect him in future. Then she went to her parental home and reported the 

matter. On the whole her husband killed Noor Islam by assaulting him with an 

iron rod. Then her husband leaves the place with an iron rod in his hand 

towards the “Dong”.” Ext.5 is the statement  of Abeda Khatoon. Ext.5(1) is his 

signature. After completion of investigation he filed charge-sheet U/S 302 IPC 

against the accused vide Ext.6. Ext.6(1) is his signature.  

24. PW.16, Sri Obang Mize, stated that on 16.2.15, he was posted as 

Munsiff cum Judicial Magistrate, 1st Class, Udalguri. On that day in connection 

with Rowta P.S. case No.7/15 as per request of the I.O., he has recorded  the 

statement of witnesses (1) Arshad Ali, and (2) Intaz Ali. 

He has recorded the statement of  Arshad Ali on being produced and 

identified by UBC/65 Chintamani Baruah. Accordingly, he recorded Arshad Ali’s 
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statement U/S 164 Cr.P.C. Arshad Ali made statement voluntarily before him. 

At the time of recording Arshad Ali’s statement there was none in his chamber 

other than him and said Arshad Ali.  Ext.2 is the statement of Arshad Ali and 

Ext.2(3) is his signature.  

On the said day, in the same reference as stated above, he has also 

recorded the statement of  Intaz Ali on being produced and identified by 

UBC/65 Chintamani Baruah. Accordingly, he recorded Intaz Ali’s statement U/S 

164 Cr.P.C. Intaz Ali made statement voluntarily before him. At the time of 

recording his statement there was none in his chamber other than him and 

said Intaz Ali.  Ext.9 is the statement of Intaz Ali and Ext.9(1) is his signature.  

 

25. Defence plea is total denial. Though initially accused stated he would 

give evidence through himself but ultimately he did not give evidence.  

26. These much is the evidence of prosecution.  

27. I have heard argument put forward by ld. counsel for both parties.  

28. Ld. Counsel for accused submitted that out of sixteen numbers of 

witnesses recorded by prosecution in fact none are eye witness to the 

occurrence. Though PW.1 and 2 alleged to be an eye witnesses but their 

statement are not only self contradictory but also inconsistent with each other. 

The Extrajudicial confession as alleged to be made by accused stated before 

PW.6 Istanz Ali and PW.9 Archad Ali are doubtful, as there is no probability of 

their presence at the time of surrender by the accused before the O/C of 

Rowta P.S. Besides, non-examination of others, who were present at the time 

of incident  is fatal to the prosecution case. Under such circumstances, accused 

is entitled to get the benefit of doubt.  

29. To fortify the argument advanced by ld. counsel for accused, ld. 

counsel for accused submitted the following case laws:-  

(i) Ratchand Bahadur Magar Vs. State of Assam, reported in 2014(3) GLT 495; 

(ii) Ishwar Singh Vs. State of U.P., reported in AIR 1976 SC 2423;  

(iii) State of Punjab Vs. Bhajan Singh & Others, reported in 1975 AIR 258; 

(iv) Shri Dnyaneshwar @ Deepak Vithal Vs. State of Maharashtra, reported in 

2006 CriLj 3667; 

(v) Padan Pradhan Vs State, reported in 1982 Cri.L.J.534; 
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(vi) Paramananda Pegu Vs. State of Assam on 2 September,2004 by the 

Supreme Court of India. 

30. Per contra, ld. P.P., Udalguri, submitted that accused is required to be 

convicted in the charged sections as there is direct evidence of PW. 1 and 2, 

circumstantial evidence of PW. 3,4,5,7,8 and the extra-judicial confession made 

by accused in presence of PW.6 and 9. As such, prosecution has ably proved 

the charged Sections beyond all reasonable doubt. Hence it requires to be 

convicted the accused.  

31. Keeping in mind the rival submissions submitted by ld. Counsel of both 

parties, I am going to discuss the case as follows.  

32. A close scrutiny of the record, it appears that FIR filed by informant, 

who is wife of the deceased. The FIR was filed on the very next day of the 

incident. According to FIR the incident took place on or about 8.30 PM. The 

FIR filed by informant, who is also an eye witness describe the whole story in 

the FIR. She (informant) as PW.1 also stated the whole story vividly before the 

court. The statement of PW.1 is corroborated with the contents of FIR. She 

clearly stated that she herself saw the incident. Accused came to their home at 

about 8.30 PM, called her husband which she herself saw and took her 

husband to their home. She alongwith her son followed them. Initially accused 

took deceased inside their home. Then accused assaulted her husband with a 

“Sable” which she herself seen. Her son also witnesses the said incident. Then 

the accused has fell her husband down in front of the door of their home. 

Though she has been exposed to long cross-examination but her presence at 

the place of occurrence cannot be ruled out.  

33. Here in this case, there is another eye witness i.e. PW.2, who is the son 

of deceased. According to him (PW.2), on the night of incident at about 8 PM 

accused called his father and took him to their home. After about 2/3 minutes 

he has also followed them. He saw accused in assaulting his father by means 

of an iron rod and killed. Though he has been subjected to marathan cross-

examination but evidence as to his presence at the time of occurrence 

remained same. It is true that there is only two witnesses, who could state 

about the whole incident as they have seen it.  

34. In this context, I may cited a case law reported in AIR 1957 SC 614 : 

1957 CrLJ 1000: 1957 SCR 981, wherein it is held-  
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“It is not seldom that a crime has been committed in the presence of only one 

witness, leaving aside those cases which are not of uncommon occurrence 

where determination of guilt depends entirely on  circumstantial evidence. If 

the Legislature were to insist upon plurality of witnesses, cases where the 

testimony of a single witness only could be available in proof of the crime 

would go unpunished. It is here that the discretion of the Presiding Judge 

come into play. The matter thus must depend upon the circumstances of each 

case and the quality of the evidence of the single witness whose testimony has 

to be either accepted or rejected. 

Situation may arise and do arise when only a single person is available to give 

evidence in support of a disputed fact. If the evidence of a single witness is 

free from all taints which tend to render oral testimony open to suspicion, it 

becomes Court’s duty to act upon such testimony.  

35.  In the instant case PW.1 and 2 are  only eye witnesses, who could give 

the clear picture of the prosecution case. In their  evidence they clearly stated 

that at the night of about 8.30 PM on the day of incident, accused came to 

their home, knocked their door, called the deceased, took him to their home. 

Immediately they also followed them. They noticed initially accused took 

deceased in to his home where accused assaulted deceased with a “Sable” 

then again assaulted by means of an iron rod and fell him down in front of 

their door. Though they have been exposed to long cross-examination, the 

veracity of the testimony had not been questioned. Their presence at the place 

of occurrence cannot be doubted. There has hardly been any cross-

examination of said witnesses. Except making  some stray suggestions such as 

accused did not assault the deceased, no other question in regard to the 

veracity of their statement has been put. Nothing doubt has been elicited by 

the defence from the cross-examination of PW.1 and 2.  

36. Ld. Counsel for accuseds submitted that both the eye witnesses i.e. 

PWs. 1 and 2 are close relative of the informant. So, their evidence cannot be 

trustworthy on the ground of interestness or partisan ness. To fortify his 

argument, ld. Counsel for accused cited a case law, Dipchan Sarkar Vs State of 

Tripura, reported in 2000 (2) GLT 104. I have thoroughly perused the aforesaid 

case law. The fact of the present case is quite different from the fact and 

circumstances of the case law cited by ld. Counsel for accused. 
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37.  Law is well settled – “ interested witnesses are not necessarily false 

witnesses though the fact that those witnesses have personal interest or stake 

in the matter must put the court on its guard, that the evidence of such 

witnesses must be subjected to close scrutiny and the court must assess the 

testimony of each important witness and indicate the reasons for accepting or 

rejecting it and that no evidence should be at once discharged simply because 

it came from interested parties.” (vide (a) Siya Ram Rai Vs State of Bihar 

(1973)3 SCC 241; (b) Sarwan Singh vs State of Panjub (1976)4 SCC 369; (c ) 

Birbal vs Kedar AIR 1977 SC 1; (d) Gopal Singh vs State of U.P. AIR 1979 SC 

1822; (e) Hari Obdulla Reddy vs State of Andhra Pradesh (1981) 3 SCC675 and 

(f) Anvvaruddin vs Shakoor JT (1990)2 SC 83).  

38.  It appears both the eye witnesses were exposed to long cross-

examination, but their presence at the place of occurrence cannot be doubted. 

They have not been cross-examined or even suggestion has been made why 

they implicated the accused persons falsely. There is no any evidence that they 

had any enmity  with the accused person to implicate him falsely in such a 

heinous crime. So, in considering the previous statement made by these two 

eye witnesses and the surrounding circumstances, their evidence cannot be 

thrown over broad simply on the ground that their evidences come from 

interested parties.  

39. Ld. counsel for accused again submitted that there are some 

contradictions and inconsistencies in the statement of said alleged  two eye 

witnesses.  

 

40. A close scrutiny of the PW. 1 and 2, it appears that there is no such  

major contradiction appears in their statement. Besides, the defence has failed 

to cross-examine both the PWs as to any contradiction of any statement made 

in the court which they did not make before the police while their statement 

were recorded U/S 161 Cr.P.C.  

41. It has been held in Boya Ganganna Vs. State of Andhra Pradesh, 

reported in AIR 1976 Cr.L.J. 1158 that – 

“Minor contradictions are bound to appear when ignorant and illiterate women 

are giving evidence. Even in case of trained and educated persons, memory 
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sometimes plays false and this would be much more so in case of ignorant and 

rustic women. It must also be remembered that the evidence given by a 

witness would very much depend upon his power of observation and it is 

possible that some aspects of an incident may be observed by one witness 

while they may not be witnessed by another though both are present at the 

scene of offence.” 

42. Coming to the present case, in cross-examination of PW.1, she 

admitted that she made statement before the police that after some times she 

alongwith her son went to the house of accused and had seen accused 

assaulting her husband with an iron rod, fell him down in front of the door of 

Nazir Ali. She also saw accused Jamor Ali standing with an iron rod in their 

courtyard. But that is an omission. 

43. It has been held in Tashildar Singh Vs. State of U.P., reported in AIR 

1959 SC 1012 that- 

“Omission amounting to contradiction can be used for the purpose of 

confrontation U/S 145 of the Evidence Act.”  

44. A witness can not be contradicted by first supposing that a certain thing 

must have taken place in a manner not depose to by the witness and then to 

finding that, that was not consistence with the statement made by the witness. 

It is true that in the statement of PW.1 and 2 have some minor inconsistency 

in some respect. 

45. In Krishna Pillai Sree Kumar Vs. State of Kerela, AIR 1981 SC 1237, it 

has been held that- 

“It is no doubt true that the prosecution evidence does suffer from 

inconsistencies here and discrepancies there but that is a shortcoming from 

which no criminal case is free. The main thin to be seen is whether those 

inconsistencies, etc., go to the root of the matter or pertain to insignificant 

aspect thereof. In the former case, the defence may be justified in seeking 

advantage of the incongruities obtaining in the evidence. In the latter, 

however, no such benefit may be available to it.”  

46. As discussed above, the inconsistencies and discrepancies appears in 

the statement of PW.1 and 2 are very minor. Even if admitted the said 

inconsistencies and discrepancies, the evidence of PW.1 and 2 cannot be 

discarded as a whole. 
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47. In the instant case, it appears that at the relevant time accused came  

to the house of informant, initially knocked in her door and wall and called her 

husband (deceased), took her husband to their home. PW.1 stated that 

accused took her husband inside  the home where accused assaulted him 

badly by “Sable”. Again accused assaulted her husband by means of an iron 

rod and thereafter lying down in front of the door. PW.6, Intaj Ali stated that 

at the relevant time of incident after ploughing near the Rowta P.S. he took 

rest for a while. He saw accused came with an iron rod (Sable) before the 

police station. He heard while accused confessed before the police officer that 

he came by killing Islam. The police has also seized the said iron rod (sable) 

from the hand of the accused. Though he has been exposed to long cross-

examination, but evidence  as to he saw accused surrendered in the police 

station with an iron rod (sable) confessed before the police that he killed the 

deceased has remained unshaken. Similarly, PW.9 Arshad Ali, another witness, 

stated that at the relevant time he went towards Rowta P.S. on or about 

6/6.30 AM. He was called by O/C of Rowta P.S. Accordingly he went there. He 

saw accused in the police station. The O/C of police station reported him that 

accused surrendered before the police station and confessed after killing Noor 

Islam. He asked the accused where he confessed that  he killed Noor @ Sakhi. 

Police has seized the said iron rod which was used by accused in assaulting the 

deceased. Though he has been exposed to long cross-examination, but 

evidence  as to (1) he saw accused in the police station; (2) he was reported 

by O/C that accused confessed before him that he after killing Noor Islam 

surrendered before the police station; (3) on being asked, accused confessed 

before him that he killed Noor Islam @ Sakhi, has remained unchallenged.  

48. From the circumstances of evidence of PW.6 and 9 is such that there is 

every possibility of both the persons present near the Rowta P.S. Both the PWs 

had not been cross-examined  nor any suggestion has been put to them by the 

defence  on the point of impossibility of their presence in the police station at 

the relevant time. That apart, there is no any evidence that they have any 

enmity with the accused to implicate him falsely. The statement made by 

aforesaid PW.6 and 9 also corroborated with the statement made before the ld. 

Magistrate. The investigating officer also admitted in cross-examination that 
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the accused confessed before him in his statement U/S 161 Cr.P.C. that he 

killed the deceased. 

49. It is held in Seikh Usuf v. State of West-Bengal, reported in (2011) 3 

Supreme Court Cases (Cri) 620 that- 

 

“While dealing with a circumstance of extra-judicial confession one must keep 

in mind that is a very weak type of evidence and requires appreciation with 

great caution. Extra-judicial confession must be established to be true and 

made voluntarily and in a fit state of mind. The word of “witness” must be 

clear, unambiguous and clearly convey that the accused is the perpetrator of 

the crime. The extra-judicial confession can be accepted and can be the basis 

of conviction if it passes the test of credibility.”  

 

50. Ld. counsel for accused submitted in the argument that the I.O. 

admitted in cross-examination that at the time of recording of statement other 

than accused none was there. Hence, that alleged extra-judicial confession 

cannot be taken into account to convict the accused in the instant case.  

51. Coming to the present case, it is a fact that PW.6 and 9 has already 

stated they were present at the morning hours  of 6/6.30 am at the police 

station. PW.6 co-incidentally present near the police station while he was 

taking some rest after ploughing near a plot of land of police station. Then he 

saw accused surrendered before the police station and stated before the police 

that he came after Killing Noor by means of the iron rod. Accordingly said iron 

rod was seized by the police. Similarly, the unrebuttable evidence of PW.9 is 

that at the relevant time he was called by the O/C of Rowta P.S. and told him 

that accused surrendered before the police station and confessed his guilt and 

on being asked accused also stated to him that he has come after killing Noor 

Islam with the said rod.  

  

52. It is settled position of law that extra- judicial confession, if true and voluntary, 

it can be relied upon by the cout to convict the accused for the commission of the crime 

alleged. Despite inherent weakness of extra judicial confession as an item of evidence, 

it cannot be ignored when shown that such confession was made before a person who 
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has no reason to state falsely and to whom it is made in the circumstances which tend 

to support the statement.  

 

53. In Maghar Singh v. State of Punjab (AIR 1975 SC 1320), the Hon’ble Apex 

court  relying upon earlier judgment in Rao Shiv Bahadur Singh v. State of Vindhya 

Pradesh (1954 SCR 1098), held that the evidence in the form of extra-judicial 

confession made by the accused to witnesses cannot be always termed to be a tainted 

evidence. Corroboration of such evidence is required only by way of abundant caution. 

If the court believes the witness before whom the confession is made and is satisfied 

that the confession was true and voluntarily made, then the conviction can be founded 

on such evidence alone. In Narayan Singh v. State of M.P. (AIR 1985 SC 1678) Hon’ble 

Apex Court  cautioned that it is not open to the court trying the  criminal case to start 

with presumption that  extra Judicial confession is always a weak type of  evidence. It 

would depend on the nature of the circumstances, the time when the confession is 

made and the  credibility of the witnesses who speak for such  a confession. The 

retraction of extra-judicial confession which is a usual  phenomenon in  criminal cases 

would by itself not weaken the case of  the procedure based upon such a confession.  

Kishore  Chand v.  State of H.P. ( AIR 1990 SC 2140 )  Hon’ble Apex Court held that 

 an unambiguous extra judicial confession  possesses high probative value force as it 

emanates from the person who committed the crime and is admissible in evidence 

provided it is free from suspicion and suggestion of any falsity. However, before relying 

on the alleged confession, the court has to be satisfied that it is voluntary and is not the 

result of inducement, threat or promise envisaged under Section 24 of the Evidence Act 

or was brought about in suspicious circumstances to circumvent Sections 25 and 26. The 

Court is required to look into the surrounding circumstances to find out as to whether 

such confession is not inspired by any improper or collateral consideration or 

circumvention of law suggesting that it may not be true.  

54. In the instant case the extra-judicial confession made by  accused in the 

police station before the PW.6 and 9 is confirmed  by PW.6 and 9 in the court. 

Their statements are corroborated with their previous statement made before 

the police and also made before the ld. Magistrate. Ld. Magistrate has also 

confirmed about the  recording of their statement U/S 164 Cr.P.C.  

55. As stated earlier, the aforesaid witnesses are no way related to the I.O. or to 

any police nor they had enmity with the accused to implicate accused falsely. Accused 
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surrendered before the police station in the morning time with an iron rod under the 

normal circumstances, he would have confided hoping help, protection and being 

safeguarded by the police. There is a clear evidence that after the incident took place the 

neighbours of the deceased wanted accused but he fled away somehow for which the 

local people angried upon the accused. They even tried to break the house of the 

accused and his relatives as stated by PW. 7, 11 and 13. So, out of fear accused 

compelled to surrender before the police station. The confession has been made 

instantaneously immediately after the occurrence and is not alleged to have been 

procured under any undue influence, coercion or pressure. Though the accused expected 

a favour from the witnesses as well as police, yet none of them is stated to have 

promised to favour him in case he made a truthful statement regarding the occurrence. 

Under such circumstances, the evidence in the form of extra judicial confession made by 

the accused  in presence of PW.6 and PW.9 is reliable, because it was made voluntarily 

and in fit state of mind.  

56. Another point may be discussed in the present case is that though PW.4 and 

PW.5 are not eye witness to the occurrence, but they stated that on hearing commotion 

at the place of occurrence they rushed to the place of occurrence and heard from the 

local public that it is the accused who killed the deceased by means of an iron rod and 

both the witnesses noticed accused was standing with an iron rod near the place of 

occurrence. That is also another important circumstance. Other witness PW.12, who 

turned hostile is the wife of accused. She stated before the I.O. that she was dragged 

by the accused towards outside while she was slept. She saw the dead body of 

Noor Islam @ Khaki in front of the door of Nazir Ali. The dead body was 

smeared with blood. On  being seen the blood she got dizziness. The accused 

was standing with an iron rod in his hand. She was afraid and asked her 

husband to throw away the rod. Then her husband stated he will finish if some 

one is appeared before him. Out of fear she keeps mum, which was confirmed 

by the PW.15 Haresh Ch. Borah, the I.O.  

57. The another circumstances may be stated in the present case is that in 

the next day of incident the accused surrendered before the police station with 

the said iron rod by which he assaulted the deceased.  

58. The another point may be discussed in the present case is that the 

evidence of the eye witnesses PW.1 and 2, other witnesses PW.4 and 5, and 

PW.6 and 9 shows that at the relevant time accused assaulted the deceased 
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with an iron rod (sable) and caused him death. PW.10, the doctor, who 

conducted post-mortem upon the dead body of deceased opined that “cause of 

death is due to head injury caused by hard and heavy object in high velocity”. 

He was declined to cross-examine by the defence. So, the evidence of injury 

caused by accused by means of iron rod (Sable) is duly supported by medical 

evidence.  

59. According to prosecution story and the evidence adduced by the 

prosecution witness would go to show that weapon used by accused is an iron 

rod (Sable) which may be used for digging earth and heavy object. As such a 

lethal weapon. The medical evidence as discussed above clearly shows that 

death was caused to deceased due to head injury caused by hard and heavy 

object, and it was an ante-mortem. As such the case is squarely falls U/S 302 

IPC.  

60. The above circumstances would show that accused Jamor Ali 

intentionally inflicted the victim. When once the ingredients of intention is 

established that person would be murdered as such the grave and sever injury 

was sufficient in the ordinary course of nature to cause death.  

61. Regarding “motive”, Hon’ble Apex Court in Sardul Singh vs State of 

Hariyana, reported in AIR 2002 SC 3462 observed that- 

“ Motive” which is not always capable of precise proof, if proved, may only lend 

additional support to strengthen the probable of the commission of the offence 

by the person accused, but the absence of proof does not ipso facto warrant as 

acquittal.”  

62.     In the instant case, the motive proof was apparently inadequate, 

although, it might be possible. 

63. Considering the aforesaid evidence and circumstances, it is held that 

deceased was died for assault of the accused Jamor Ali by means of a hard 

and heavy substance i.e. iron rod (Sable).  

64. In view of the aforesaid discussions above, I am bound to hold that 

that the direct evidence of PW. 1 and 2, the circumstantial evidence of other 

prosecution witnesses and the extra-judicial confession made by accused in 

presence of PW.6 and 9, all were ably proved the charge U/S 302 IPC beyond 

any reasonable doubt. Accordingly, he is convicted thereon. However, 
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prosecution evidence failed to prove the another charge i.e. U/S 447 IPC 

against the accused. As such, accused is acquitted from the said charge.  

65.  Heard accuseds Jamor Ali on the point of sentence. He submitted that 

he has been in custody for a long time during the period of investigation. He 

also submitted that he is only earning member of his family. As such, praying 

for leniency. 

66.  Heard ld. Counsel for the accuseds as well as ld. P.P., Udalguri for the 

State. But, in the case of murder like heinous crime, I am of the view that no 

leniency should be allowed.  

67.  The recent benign  direction of the Penal law towards life sentence as 

a rule and death is an exception awarding of which must be accompanied by 

recorded reason. In the instant case, that the evidence does not clearly 

indicate the exact manner by which the murder was committed. From the 

medical report as well as statements of the witnesses, it transpires that 

deceased was assaulted with hard, heavy i.e. iron rod (Sable) i.e. weapon 

indicating that murder was with intention. Looking to the matter of manner of 

assault, in the case in hand, it seems that accused persons acted under 

momentary impulse. Apart from that, it is difficult to hold that accused persons 

are such a dangerous persons that to spare his live will endanger to the 

community. I am also not satisfied that the circumstances of the crime are 

such that there is no alternative  but to impose the death sentence.  It is true 

that act of murder is a heinous crime and requires to be condemned. But at 

the same time, it cannot be said that it is the rarest of rare cases where 

accused requires to be eliminate from the society.  

ORDER 

68. I convict the accuseds Jamor Ali U/S 302 IPC and sentenced him to 

rigorous imprisonment for life and also to pay fine of Rs.1000/- (Rupees one 

thousand) each, i/d rigorous imprisonment for 1 (one) month.  

69. The period of detention of the accuseds during investigation, enquiry or 

trial, if any, be set off against the substantive sentence of imprisonment U/S 

428 Cr.P.C.  

70. The case is fit for Victim Compensation Act. A copy of the judgment 

and order be sent to the Secretary DLSA, Udalguri for taking necessary action.  

71. Accused Jamor Ali be sent to jail to serve sentence. 
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72. Let a free copy of judgment and order be served to the accused.  

73. Let another copy of judgment and order be sent to the ld. District 

Magistrate, Udalguri, under the provision of section 365 Cr.P.C. 

74. Let the GR case No.143/15 be sent to the ld. Chief Judicial Magistrate, 

Udalguri, alongwith a copy of judgment.  

75. Given under my hand and seal of this court on this the 25th  day of 

August,15 at Udalguri Court. 

 

                                                                      (A.K.Borah)                                                                                                                                   

                                                           Sessions Judge, 

                                                                     Udalguri, BTAD. 

  

 

A P P E N D I X 

Sessions 52 (U)15 

A. Witnesses for the prosecution:- 

1. P.W. 1- Sahatun Nessa 

2. P.W. 2 – Sahinoor Ali 

3. P.W. 3- Anowar Hussain 

4. P.W. 4- Mainul Hoque 

5. P.W. 5- Nazira Khatoon 

6. P.W. 6- Imtaz Ali 

7. P.W. 7- Samir Ali 

8. P.W. 8- Hussain Ali 

9. P.W. 9- Arshad Ali 

10. P.W. 10- Dr. P.K.Brahma 

11. P.W. 11- Nazir Ali, 

12. PW.12- Abeda Khatoon 

13. PW.13 – Fulu Ahmed 

14. PW.14- Dilip Mili 

15. PW.15- Haresh Ch. Borah 

16. PW.16- Sri Obang Mize 
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B. Witnesses for the defence: --  

 

 None  

 

C. Exhibits for the prosecution:- 

1. Ext.1 – Seizure list. 

2. Ext.2- U/S 164 Statement of Arshad Ali 

3. Ext.3 Medical Report. 

4. Ext.4- Sketch map. 

5. Ext.5- Statement of Abeda Khatoon U/S 161 Cr.P.C.  

6. Ext.6- Charge-sheet. 

7. Ext.7- GDE extract copy.   

D. Mat. Exhibit: 1- Iron rod. 

 

                                                                     (A.K.Borah)                                                                                                                                   

                                                           Sessions Judge, 

                                                                     Udalguri, BTAD. 

 

 

 

 

Dictated and corrected by me 

and each page bears by signature. 

 

             (A.K.Borah)                                                                                                                                       

 Sessions Judge, 

  Udalguri, BTAD. 

 

 

 

Transcribed and typed by me:- 

 

 

(Jitumani Sarma/Steno.) 
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